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Introductory Remarks

If one looks around for a definition of
“competition law”, one finds that it has to do,
roughly  speaking, with promotion and
protection of competition. Competition law, in
fact, is the field of law that promotes or seeks to
maintain market competition by regulating
anti-competitive conduct by firms in the
markets they operate in[1].

[t is not univocal, however, either what
“competition” should mean and how the law
should promote it. The definition of what
“competition” means, in fact, depends on the
relative evolution of legal and economic theory
in any given jurisdiction and is influenced by
several political and institutional concerns that
make that concept variable among different
legal systems[2] and within the same
jurisdiction over time, as it will be commented
below, under § 5.

The main scope of this article is to highlight
how enlargement of the EU will pose, with
reference to new member States, interpretative
problems similar to those faced by the
European Commission and Courts in the first
decades of the EEC, a question that will be
dealtwithin§§ 6 and?7.

However, | find it appropriate to introduce the
issue by deepening the idea that the concept of
“competition” is variable and not rigidly
defined, so that some insights on how the
concept of competition has been understood
over time and the law has been intended to
pursue it are provided at §§ 2, 3 and 4.
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A brief reference to EU constitutional
architecture will be made in § 5. This passage
will serve to clarify the interplay between EU
competition law and other constitutional
principles, with special reference to the
prevailing objective of the creation and
maintenance of a single European market.
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Variability of what "competition”
means (or should mean) in economic
theory

The concept of “competition”, in economic
theory, refers to a scenario where two or more
firms are in a position of mutual rivalry with the
aim of increasing their respective sales of goods
or products at the expense of the other(s)[3].
Even in economic theory, however, this
concept has evolved over time both as regards
its definition and its reference paradigm - i.e.:
the contextual elements providing relevance,
significance and value to the concept itself[4].
Therefore, this concept, especially when used
in general terms, cannot be considered
definitely settled in any given time: as noted by
Stiglitz, in fact, “while almost all economists
applaud  competition, the concept of
competition has many different meanings”[5].

At a very general level, one may distinguish

among what have been defined the
“naturalistic” and “institutional” views of
competition. This classification is very

simplifying but appears suitable for highlighting
the two different conceptual approaches to the
concept at stake. “Naturalistic” theories
understand the market as a phenomenon
independent of, and pre-existing with
reference to, the laws that discipline it.
Therefore, they claim, with different intensity,
that competition develops and flourish
independently of any legislation and that any
regulatory intervention is capable of reducing
its efficiency and efficacy[6].
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The “institutionalist” theories, on the other
hand, believe that the existence of a market
presupposes the existence of a minimum
regulatory compendium that guarantees the
validity, effectiveness and certainty of trade. In
this perspective, there cannot be any
“competition” or “market” without a normative
framework that provides the institutional and
legal tools necessary for a market to work
ensuring stability, predictability, enforceability
of contracts etc.[7].

Variability of what "competition”
should pursue in economic theory

Also the concept of “competition” that should
be used as a benchmark of how satisfactorily
any single market should work varies over time.
[t is somehow trivial, e.g., to believe that the
ideal and more desirable state of competition is
that called “perfect competition”. This was
defined by Adam Smith as the scenario where
there are so many firms in the same market that
cach of them faces horizontal demand and
realizes that any increase of price would
determine losing all its customers[8].

Of course, there is a rationale behind the idea
that “perfect competition” is perfect. Since
Adam Smith[9], such a scenario is understood
as a technique of allocating resources to their
most highly valued uses. Therefore, “perfect
competition” reaches “Pareto efficiency”[10],
i.c.: a situation where there are no longer any
ways left to make one person better-off (or any
resource better used), unless we are willing to
make some other person worse-off (or any
resource worse used)[11].



Under a theoretical point of view, this peculiar
scenario for competition actually maximises
available resources. Since there can be only one
disposition where all and each resource is
allocated in their most efficient use and since
such a scenario must be stable to keep this
efficient allocation over time, the model of
perfect competition intrinsically led to the
economic theories of equilibrium[12].

However, besides the fact that no market has
ever reached all conditions for “perfect
competition” to be in place[l3], if one
considers the economic formalisation of this
models  (the  so-called  Arrow-Debreu
model[14]), one realises that, here, “most of the
features of competition [...] are absent”[15]
since there is no incentive to develop better
products or cheaper production techniques. In
“perfect competition”, in fact, profit does not
occur in the long run equilibrium because, if it
did, new firms would enter the industry (given a
lack of barriers to entry) until any profit is
brought back to zero[16].

[t is in this respect that John Maurice Clark
developed, in 1940, the concept of “workable
competition”, which refers to a competitive
scenario which is workable in any single real
market, alternative to the economic theory of
perfect competition[17]; a sort of second-best
option[18]. No consensus was ever found in
economic literature on the criteria required for
“workable competition” to be in place[19].
Under this perspective, competition law is
currently understood as a field of law that
promotes or seeks to maintain the best
conditions of competition compatible to each
single market[20].
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Workable competition, however, may take on
different aspects. Oligopoly is theoretically an
intrinsecally anti-competitive market structure,
since it is characterised by a significative
interdependence between competitors that
makes it prone to collusion[21]. However, if one
focuses on behaviour instead of market
structure[22], oligopolies can be highly
competitive[23].

An oligopolistic market, in particular, can be
consistent with the Schumpeterian model of
evolutionary process of continuous innovation
and “creative destruction” (schopferische
Zerstorung)[24]. Other theories based on
contests focus on “technological change and
quality, producing new and better products,
and accompanying the products with new and
better services”’[25]. Scenarios of “imperfect
competition”, however, are not straightforward
to formalise and it is not always clear whether
they invariably lead to economic efficiency[26].

Of course, if this alternative view is held, the
idea that competing markets must be directed
towards a stable equilibrium situation loses
value and desirability while, on the contrary,
competition is understood as a process of
continuous variation whose efficiency consists
precisely in the destructive innovation of the
economic incentives produced by economic
profits available for competitive firms[27].
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Variability on how the law should
promote competition

[t is clear that the debate on what meaning
should be attributed to the concept of
competition determines a plurality of theories
on what the role of the law should be in
promoting the affirmation and maintenance of
competition on the market.

If one believes that the market is a pre-legal
state and best develops its potential in the
absence of external interventions, then one
tends to believe that the law should avoid, as far
as possible, interfering in regulating the market,
and should limit itself to the role of “night
watchperson”, i.e. guarantor of the freedom
and  property  rights of  economic
operators[28].

If one adheres to an institutionalist vision and
considers the market as a cultural construction
shaped by the history and common feeling of
cach system, and not as a pre-existing fact in
nature, then one inevitably believes that
legislative intervention in the market is
necessary for the very existence of competition
and its progress can be legitimate and
appropriate.

More in general, as regards the issue at stake,
the different approaches can be ordered
according to an ideal scale of measurement of
their confidence in the functioning of market
automatic correction mechanisms — which is
rather high, e.g., for antitrust schools like
Chicago[29] and low for those inspired by
Harvard[30].

EU Competition law and constitutional
framework

If one had to define the antitrust paradigm
adopted by the EU, one had to note, first of all,
that the concept of “market” underlying EU
competition law is built on the basis of an
“institutionalistic” matrix (inherited from the
ordoliberal roots of the current EU economic
constitution), rather than “naturalistic” one.
This means that it tolerates the intervention of
the law to shape competition if deemed
necessary to better achieve the EU’s objectives.
Under EU constitutional law, however,
competition law plays a pivotal role and
constitutes a foundational principle of the
whole EU institutional architecture[31]. It is
settled EU case law, in this sense, that the
principle of free competition is provided as a
residual rule of regulation of economic
activities. This means that it can be derogated
by legislation but any derogation need comply
with proportionality in its broad meaning, as
developed by EU case law[32].

It is useful to note, for the purposes of this
article, that any derogation to (free)
competition may be justified, under EU
competition law, by two alternative classes of
needs. The first class of needs is aimed at
providing a regulatory discipline for the
purpose of the best functioning of the market
with respect to endogenous anti-competitive
dynamics[33]. In this sense, the scopes pursued
by EU competition law relate to enhancing
efficient functioning of the market and
consumer welfare[34] so that competitive
dynamics inconsistent with such scopes are
likely to be considered in breach of
competition and subject to legislative
adjustment.



The second class of needs requires to take into
account, even in the regulation of markets, the
needs of political and social solidarity among
European citizens beyond any consideration
limited to economic efficiency alone. In this
sense, it must be recognised that, within the EU
legal system, the model of competition law is
that of “social market economy” (Soziale
Marktwirtschaft)[35], which is construed
around a competitive economy model, which is
tempered by social and political considerations
which are feared not to find sufficient

satisfaction[36] if their achievement is left to
the “invisible hand”[37].

Now: it is true that traditionally “European
competition law is predominantly focused on
maximizing ~ consumer  welfare. This
overarching purpose (which is supported by
cconomic theory) leaves little place for
safeguarding non-economic values, such as
sustainability”[38]. However, it is proposed
that the current interpretation, where
competition law, which evolved towards a
“more economic approach”, is “an integral part
of the European economic constitution, should
change in light of the constitutional goal of a
European social market economy”[39].

The political goal of the creation of a
single European market and the case
of exclusive distribution agreements

Among the (few) non-strictly-economic goals
pursued by European competition law one
must mention the political objective of the
creation of a single European market, which
has been influencing for decades the way
competition law has been interpreted. I believe
that this can be considered, under a systemic
point of view, a non-economic goal since, in
some instances, it has determined applications
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of competition law even contrary to economic
principles in light of the political goals which
were pursued.

EU law has always linked the application of
competition law to the goal of the creation of a
single FEuropean market. The principle,
however, was differently applied in the past,
when private barriers were still in place and
were not abolished, yet.

Let us take as an example the application of the
prohibition of anticompetitive agreements to
distribution agreements and, in particular, to
exclusive distribution agreements[40].

. The first days: from Consten and Grunding to
MasterCard

The problem of their relevance with respect to
the prohibition of anticompetitive agreement
at that time provided in art. 85 EEC Treaty
(then art. 81 EC Treaty and now art. 101 TFUE)
emerged in the 1960s, when the European
single market was still far from completion. In
the leading case on this issue, Consten and
Grunding v Commission[41], the Court of
Justice  highlighted  that  distribution
agreements that allowed the parties to
compartmentalize the market on a national
basis could have replicated, by contract, the
national trade barriers that had instead been
abolished by legislation and therefore hindered
the free flow of goods across borders, thus
preventing the achievement of the single
European market[42].

The need to reach a single European market
was considered prevalent on other goals, even
that of economic efficiency[43], so that the
agreement was considered falling within the
prohibition of anticompetitive agreements as a
arestriction of competition by object.
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The “competition” protected by law was the
one that had to be exercised on the entire
single European market. There was no way, in
Consten and Grundig, to argue that the
agreement was clearly pro-competitive. It was
not relevant — or, better: it was not enough
relevant at that time, because the political
scope of the creation of a single European
market was considered prevalent on the mere
economic  efficiency in  cross-border
distribution agreements.

This ruling remained the most important point
of reference in this matter, even in in following
cases, like Société Technique Miniere v
Maschinenbau, the Court of Justice somehow
balanced the absoluteness of the prohibition
with the need to assess whether the impact of
the exclusivity agreement was “appreciable” on
trade between Member States[44].

In the same direction, in Metro SB-Grof3markte
GmbH & Co. KG v Commission[45] the Court
of Justice acknowledged that selective
distribution systems could be justified if they
lead to efficiencies, such as maintaining a
certain standard of service, but insisted on the
need to prevent market fragmentation, so that
adopted a favourable assessment of selective
distribution systems but prohibited restrictions
on parallel imports.

A similar ruling emerged as regards franchise
agreements. In Pronuptia de Paris GmbH v
Pronuptia de Paris Irmgard Schillgallis[46] the
Court of Justice recognized that franchise
agreements, including exclusive distribution,
could promote competition by allowing small
businesses to compete more effectively.
However, considerations on  economic
efficiency were considered not capable of
justifying restrictions of cross-border trade.
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Similarly, in Sandoz Prodotti Farmaceutici SpA
v Commission[47] the Court of Justice
maintained a strict stance on market
segmentation, reflecting the priority on market
integration ~ over  potential  economic
efficiencies, and upheld the Commission’s
decision that exclusive distribution agreements
with export bans were restrictive by object.

No matter how much restrictions on parallel
trade could be justified with respect to
economic efficiency in pharmaceuticals: the
Court of Justice decided to upheld the
Commission’s decision to prioritize market
integration also in GlaxoSmithKline Services
Unlimited v Commission[48], ruling that
restrictions on parallel trade were incompatible
with the single market, even if it showed a
significant opening to efficiency
considerations.

This orientation was certainly upheld after
Internet become available to consumers in
Pierre  Fabre Dermo-Cosmétique SAS v
Président de I'Autorité de la concurrence[49].
The importance of market integration was
capable of contrasting outright bans on
internet sales within a selective distribution
system insofar as they would prevent
consumers from accessing the internal market,
regardless of any claimed economic
efficiencies.

Of course, the prohibition was confirmed also
in cases where market segmentation was not
the object but the effect of an agreement, as it
happened  in MasterCard Inc. v
Commission[50], a case dealing with
interchange fees. Here the Court of Justice
showed available to balance the need to
prevent market fragmentation with the
potential efficiencies of agreements but, even if



it adopted a more sophisticated economic
analysis, still prioritized market integration.

It ought to be noted, evenif just by the way, that
the same need to promote the creation of a
single European market influenced supported
similar decisions also with respect to horizontal
market allocation agreements (European Sugar
Industry[51]) and abuses of dominant position
under art. 86 EEC Treaty (then art. 82 EC
Treaty and now art. 102 TFUE) consisting in
restrictions of supplies to distributors who
engaged in parallel imports (United Brands v
Commission[52]).

ll. From the guidelines on vertical restraints
2010/C 130/01 until today

Over time, the Court of Justice began to
complain about a lack of economic analysis on
the part of the commission and to require
greater quality in its antitrust decisions, as it
happened in the landmark judgment in
European Night Services v Commission[53].

Even with respect to vertical restraints the
Court showed available to consider efficiency
arguments a higher weight than in the past, as it
clarified in Pierre Fabre Dermo-Cosmétique
SAS v Président de [T'Autorit¢ de la
concurrence[54] - even if in the specific case
were considered insufficient and considered
the restrictions within selective distribution
systems  examined  disproportionate. In
GlaxoSmithKline  Services  Unlimited v
Commission[55] the Court accepted the
argument that restrictions on parallel trade
could be justified by efficiency considerations,

thus setting a precedent for allowing
restrictions  when justified by significant
efficiencies.
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The pro-competitive nature of exclusive
distribution agreements, however, become
relevant in black-letter rules when the goal of
the creation of a single European market could
be considered in the process of being
accomplished or accomplished tout court.
Only after that the European Commission
promoted a revision of the way competition law
was interpreted and applied and eventually
issued, among others, the guidelines on vertical
restraints 2010/C 130/01[56], where it was
acknowledged the pro-competitive potential of
exclusive distribution agreements[57].

The following case law is consistent with this
interpretative evolution. In Coty Germany
GmbH v Parfiimerie Akzente GmbH[58], e.g.,
the Court ruled that a selective distribution
system prohibiting authorized distributors from
using third-party online platforms could be
justified to protect the luxury image of the
products. The Court, here, recognised the
efficiency of maintaining brand image as a valid
justification for certain restrictions, shifting the
balance between market integration and
economic efficiency.

The idea that the prohibition of
anticompetitive agreements is also aimed at
achieving an integrated single European
market is still present today in the current
Guidelines on vertical restraints (2022/C
248/01)[59]. However, the single market was
already in place, in 2022, and the Commission
and the European Courts recognised a much
greater relevance to economic considerations
in the assessment of whether vertical restraints
fall within the prohibition laid down in art. 101
TFUE[60]. This may be observed in some of
the cases mentioned above, such as Pierre
Fabre[61] and Coty[62], and also in other
decisions such as Guess v Commission[63].
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The case of EU enlargement

Competition law is certainly a foundational
principle of EU economic law. The evolution
described above, under § 6, clearly shows,
however, that under the EU constitution there
are principles that prevail on those pursued by
competition law, such as those of the European
integration and the creation of a single
European market. This means that there are
objectives that prevail over those promoted by
EU competition law and only after those
objectives are achieved, competition law can
be interpreted and applied only with reference
to economic efficiency.

It is relevant, in these days, to question how
competition law will be interpreted and applied
if and when candidate new member States
(Albania,  Bosnia-Herzegovina, = Moldavia,
Montenegro, North Macedonia, Serbia,
Tirkiye, Ukraine)[64] will join the EU.

On the one hand, one could question whether
a differentiated interpretation of EU
competition law could be appropriate. When
the candidate new member States presented
their application, they were required to enact
competition legislation consistent with that
disciplined in the TFUE[65]. One may
reasonably expect that this explicit reference to
black-letter legislation may be integrated with
an implicit reference to the current
interpretation by the EU Commission and the
ECJ[66]. This requirement makes one believe
that EU competition law will continue to be
applied unchanged even with reference to
these new markets that will need to comply
with, and adjust to, current legislation and case
law. On the other hand, however, after their
joining, the problem of the creation of a single
market will emerge one more time, at least in
relation to the need to integrate the already

law journal.al

existing European single market with the
markets of the new member States. No doubt
that this goal should, and will, be considered as
prevailing on any other efficiency concern,
exactly the same way it happened in the 1960s,
when the decision on Consten and Grunding v
Commission was issued.

[ claim that this issue will be certainly
considered as a relevant feature of those
specific markets and will be relied on in order to
allow exceptions to efficiency consideration in
order to promote European integration and
the creation of a broader single European
market.

[ am not sure that this will determine the
application of the old Consten and Grunding v
Commission prohibition telle quelle. The
developments in the application of European
antitrust law that have occurred in the
meantime have certainly changed the way of
applying that discipline. To mention just two of
these developments: in the meantime greater
competence and sensitivity has developed in
the field of economic analysis[67] and EU
competition law has moved from an approach
unbalanced in favour of per se prohibitions
towards one more open to the application of
the rule of reason[68].

Therefore, there is perhaps room for a different
approach to that previously adopted in
Consten and Grunding v Commission.
Nonetheless, [ am sure that the problem of the
expansion of the European single market in the
new member States will be an issue that will
have to be taken into consideration in the
application of EU competition law and will
certainly be considered capable of prevailing,
one more time, over considerations based on
economic efficiency.



CONCLUSIONS

Competition law seeks to promote and protect
market competition by regulating anti-
competitive practices among firms. However,
defining “competition” and determining the
legal frameworks to promote it are complex
tasks influenced by evolving legal and
economic theories and varying political and
institutional contexts.

Economic theories on competition have
evolved, reflecting different  conceptual
approaches which highlight the dynamic nature
of the competition concept and its
dependency on evolving economic paradigms.
The objectives that competition should
achieve also  vary. Inidally, “perfect
competition”, characterized by many firms and
horizontal demand curves, was seen as the
ideal. However, perfect competition is rarely
observed in real markets. John Maurice Clark's
concept of “workable competition” emerged as
a more pragmatic alternative, recognizing the
inherent imperfections in real markets.

The debate over the definition of competition
influences various legal theories on promoting
competition.  Proponents  of  minimal
interference argue that markets naturally
correct themselves, necessitating only a “night
watchperson” role for the law. Conversely,
institutionalists argue that markets are cultural
constructs shaped by historical and social
contexts,  requiring  active legislative
intervention to ensure competition.

The EU adopts an institutionalist approach to
competition, which allows for legal intervention
to shape market dynamics. The creation of a
single European market has been a pivotal non-
economic goal influencing EU competition law.
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This objective often supersedes strict
economic efficiency considerations.

Historically, the European Court of Justice
(ECJ) prioritized market integration over
efficiency, as seen in cases like Consten and
Grundig v. Commission, where distribution
agreements that compartmentalized markets
were prohibited to ensure free movement of
goods. Over time, the Court has increasingly
considered  economic  efficiencies  but
continues to emphasize market integration as a
fundamental goal.

The potential enlargement of the EU to include
new member states like Albania, Bosnia-
Herzegovina, and Ukraine poses significant
interpretative challenges for competition law.
While these countries are required to adopt
competition legislation consistent with EU
standards, integrating their markets with the
existing  single European market may
necessitate prioritizing political integration
over economic efficiency. This scenario mirrors
the early days of the EEC when the primary
goal was market integration. However, the
contemporary approach may differ due to
advancements in economic analysis and a shift
from rigid prohibitions to a more nuanced “rule
of reason” approach.
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